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 1.  TIME:  9:00   CASE#: MSC04-01793 
CASE NAME: BRYAN RANCH VS. LAWRENCE 
HEARING ON MOTION FOR ATTORNEY'S FEES 
FILED BY BRYAN RANCH HOMEOWNERS ASSOCIATION INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for attorneys’ fees in the amount of $10,955.50 for work on the appeal and 
$1,260.00 for bringing this motion and $60.00 costs for this motion is granted, to be paid within 
30 days of the date of this hearing.  The Court of Appeal in its recent decision affirming this 
Court’s Orders appealed from by Defendant ordered that each party would bear its own costs.  
Defendant once again misinterprets the law and court rules to mean that this also includes 
attorneys’ fees.  “Costs” are distinct from, separate and do not include attorneys’ fees.  
CRC 8.278(d)(2) explicitly provides that costs neither include attorney’s fees on appeal nor 
precludes a party from seeking them. 
 

  

 2.  TIME:  9:00   CASE#: MSC06-00737 
CASE NAME: BEASLEY VS. BISBEE 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT & FOR FEES 
FILED BY RONALD A. BEASLEY, YVETTE D. BEASLEY 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-01795 
CASE NAME: VICTOR DELGADO VS. 24 HOUR FITNESS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of DELGADO 
FILED BY 24 HOUR FITNESS USA INC. 
* TENTATIVE RULING: * 
 
Defendant’s demurrer to the Second Amended Complaint is overruled.  The Second Amended 
Complaint alleges that the dominant purpose of the defendant’s membership agreements is to 
supply goods rather than services.  The function of a demurrer is solely to determine the 
sufficiency of the pleadings.  This court is not empowered, on demurrer, to consider evidence 
regarding the content or primary purpose of the plaintiff’s membership agreement, nor has any 
such evidence been proffered.  Accordingly, the defendant’s demurrer to the plaintiff’s fourth 
cause of action for strict products liability is overruled. 
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 4.  TIME:  9:00   CASE#: MSC15-01227 
CASE NAME: RENO VS. EAST BAY MUNICIPAL UTILITY DISTRICT 
HEARING ON MOTION TO/FOR GOOD FAITH SETTLEMENT 
FILED BY SHARJO INC. 
* TENTATIVE RULING: * 
 
Granted as unopposed.  Although EBMUD filed opposition, on 2/14/17, EBMUD’s application for 
good faith settlement was granted on 2/23/17 and it was therefore dismissed from the action on 
that date. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON DEMURRER TO CROSS-COMPLAINT of SCHULER 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
 Cross-Defendant William Reed’s demurrer to the first, second, fourth and fifth causes of 
action in the Cross-Complaint is overruled.  With respect to the first cause of action for 
conversion, Reed demurs on three grounds:  (1) money cannot be subject to conversion, (2) 
Reed had an actual right of possession to the $200,000 settlement, and (3) the Section 998 
offer, as the basis for the $200,000 settlement amount, requires the Schulers to plead the 
essential terms of the 998 offer. 

 First, money may be the subject of a conversion action when the money can be 
described or identified as specific property.  See Shahood v. Cavin (1957) 154 Cal.App.2d 745, 
748.  PCO, Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP (2007) 150 
Cal.App.4th 384, 395 (“Money cannot be the subject of a cause of action for conversion unless 
there is a specific, identifiable sum involved, such as where an agent accepts a sum of money to 
be paid to another and fails to make the payment.”)  That is exactly what is alleged in the Cross-
Complaint.  A specific, identifiable sum is involved, a settlement amount of $200,000.  The 
Schulers’ agent (and attorney), Reed, is alleged to have accepted the Schulers’ settlement 
money on behalf of his clients and refused to turn it over to the Schulers.  Hence, money is 
correctly pled as the basis for conversion in this instance.   

 Second, Reed argues that the Cross-Complaint expressly pleads that the $200,000 was 
delivered by check made out to both the Schulers and Reed, thereby establishing Reed’s 
interest in the money and his right to possession.  (Cross-Cmplt, paragraph 15)  The Cross-
Complaint clearly pleads the opposite of Reed’s right to possession in the settlement money 
from PG&E.  Indeed, paragraph 15 reads, in relevant part: 

That check was made payable to both the Schulers and Reed, as their attorney, 
and was not for his personal benefit.  The Schulers also subsequently learned 
that Reed had deposited the check, without the Schuler’s signatures, into his 
IOLTA client trust account, and then secretly transferred the funds into a personal 
account that was solely in Reed’s name.  The Schulers never authorized Reed to 
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retain possession of their settlement funds from PG&E, or to deposit those funds 
into a personal bank account held solely in Reed’s name. 

(Cross-Cmplt, paragraph 15)   

 Additionally, the Cross-Complaint pleads in detail the agreement between the Schulers 
and Reed with respect to attorney fees.  “All the fees and costs incurred in the case against 
PG&E would be paid by PG&E under an inverse condemnation claim and that there would be 
no reduction from the client’s recovery from PG&E for Reed’s services.”  (Cross-Cmplt, 
paragraph 6)  Thus, the Cross-Complaint adequately pleads that Reed did not have a right of 
possession in the funds at issue.   

 Third, Reed argues that the 998 offer is treated as a contract and therefore, it must be 
attached as an exhibit or its essential terms pled.  See T.M. Cobb Co. v. Superior Court (1984) 
36 Cal.3d 273.  The Schulers have neither pled the essential terms of the contract (the 998 
offer) nor attached a copy as an exhibit to the Cross-Complaint.  Neither is necessary.  This is a 
conversion cause of action, not a breach of contract.  A conversion cause of action is a strict 
liability tort.  See CACI 2100; Regent Alliance Ltd. v. Rabizadeh (2014) 231 Cal.App.4th 1177, 
1181.  Therefore, the fact that a 998 offer is mentioned (so that there can be a specific, 
identifiable sum which was converted) does not mean that the contract itself needs to be 
attached or its essential terms pled.   

 As to the second cause of action for fraud, Reed argues that the fraud cause of action is 
uncertain because there is only generalized statements alleged.  Fraud requires that the 
pleadings set forth clearly and concisely the specific facts which constitute the fraud.  See 
Scafidi v. Western Loan & Building Co. (1946) 72 Cal.App.2d 550.   

 However, the Cross-Complaint pleads each element of fraud with specificity.  Reed 
represented to the Schulers that “fees and costs would be paid by PG&E,” not the Schulers, and 
that there would not be any reduction from Cross-Complainant’s recovery for those fees and 
costs.  (Cross-Cmplt, paragraphs 5, 6)  Reed’s representation was false as evidenced by 
Reed’s demand of $574,980.61 in fees and costs for the first time in September 2013 after 
representing the Schulers for nearly five years.  (Cross-Cmplt, paragraph 13)  Reed knew the 
representation was false when made as the Cross-Complainants “had not entered into any 
retainer fee agreement that obligated them to pay him any money for fees and costs.”  (Cross-
Cmplt, paragraph 13)  Reed intended the Schulers to rely on his representation that they would 
not be required to pay fees and costs so that they would allow Reed to represent them.  (Cross-
Cmplt, paragraphs 6, 27)  Cross-Complainants reasonably relied on Reed’s representation 
(Cross-Cmplt, paragraphs 6, 25) and incurred damages as a result of Reed’s conduct.  (Cross-
Cmplt, paragraphs 28, 29)   

 As to the fourth cause of action for breach of contract and the fifth cause of action for 
breach of fiduciary duty, Reed demurs to both on the grounds that they are simply legal 
malpractice causes of action in disguise and are barred by the one year statute of limitations.  
See CCP Section 340.6.  Both causes of action are based on Reed’s actions as an attorney 
pursuant to his oral fee agreement with the Schulers.  In paragraphs 14, 15 and 16 of the Cross-
Complaint, the Schulers allege that Reed received settlement funds and refused to turn them 
over to the Schulers, therefore constituting a breach of contract and breach of fiduciary duty.  
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The Schulers did not file their Cross-Complaint until June 17, 2016, more than one year after the 
alleged breach.   

 The Cross-Complaint relates back to the filing of the original Complaint by Reed.  Under 
Sidney v. Superior Court (1988) 198 Cal.App.3d 710, the commencement of an action by a 
plaintiff tolls the statute of limitations for any counterclaims that “arise out of the same 
occurrence” as the allegations of the complaint.  Id. at 714.  The statute of limitations remains 
tolled throughout the duration of the plaintiff’s case.  Id.  However, in this case, the relation back 
doctrine would not help the Schulers, if Reed’s understanding of the Cross-Complaint were true.  
Reed filed his Complaint against the Schulers for unpaid fees on December 4, 2015.  The 
Cross-Complaint needed to be timely at the time the Complaint was filed in order to take 
advantage of the relation back doctrine and the further tolling of the statute.  Reed contends that 
September 2013 is the start date for the one year statute since he received the settlement check 
then and refused to give it to the Schulers at that time.  (Cross-Cmplt, paragraph 15)  One year 
from September 2013 would be September 2014; the Complaint was filed in December 2015. 

 Importantly, the allegations in the Cross-Complaint, as Reed relays them, are not 
accurate.  Contrary to Reed’s representations, the Cross-Complaint does not indicate that 
Cross-Complainants knew of the conversion or breach of contract in or around September 2013, 
but rather, that they subsequently learned of the wrongful conduct at some point in time after 
September 2013.  Specifically, Cross-Complainants “subsequently learned that Reed had 
received a settlement check for them from PG&E, and subsequently learned that Reed 
deposited that check, without the Schulers’ signatures, into his IOLTA client trust account, and 
then secretly transferred the funds into a personal account that was only in Reed’s name.  
(Cross-Cmplt, paragraph 15)  Paragraph 17 clearly alleges: 

Despite the Schulers repeated requests, Reed refused to produce their client file 
to them until October 2015, after Reed filed the Complaint in this case.  As a 
result, the Schulers did not discover Reed’s wrongful conduct until less than a 
year before the date of filing of this Cross-Complaint.  

(Cross-Cmplt, paragraph 17) 

 Hence, the Cross-Complaint pleads that it was timely filed within one year of discovery of 
Reed’s wrongful conduct, and both causes of action appear to be timely. 
 

  

 6.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON DEMURRER TO CROSS-COMPLAINT of STONE 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
See Line 5. 
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 7.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON DEMURRER TO 1st Amended ANSWER 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
Vacated. 
 

  

 8.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call if preceding tentative rulings are not contested. 
 

  

 9.  TIME:  9:00   CASE#: MSC15-01812 
CASE NAME: BHAVINDHU VS. WINDSOR CAPITAL 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY ART A. BHAVINDHU 
* TENTATIVE RULING: * 
 
            Plaintiff Art. A. Bhavindhu’s Motion for Leave to Amend to add a claim for Defamation 

and False Light is granted.   

 Motions for leave to amend the pleadings are directed to the sound discretion of the 

judge. The court may grant the motion at any stage of the action and on any terms it deem may 

be proper in the furtherance of justice.  CCP §473(a)(1) and Weil & Brown, CAL. PRAC. GUIDE: 

Civil Procedure Before Trial (The Rutter Group 2014) §§6:636-637. Judicial policy favors 

resolution of all disputed matters between the parties and there is strong policy in favor of 

liberally permitting amendments.    

 Here, Defendant argues the defamation claim is time-barred. “Ordinarily, the judge will 

not consider the validity of the proposed amended pleading in deciding whether to grant leave to 

amend. Grounds for demurrer or motion to strike are premature. After leave to amend is 

granted, the opposing party will have the opportunity to attack the validity of the amended 

pleading. Weil & Brown, CAL. PRAC. GUIDE: Civ. Pro. Before Trial §6:644. See also Kittredge 

Sports Co. v. Sup.Ct. (Marker, U.S.A.)(1989) 213 Cal.App.3d 1045, 1048.  

 However, the judge has discretion to deny leave to amend where a proposed 

amendment fails to state a valid cause of action or defense. Defendant has not demonstrated 

the defamation claim is clearly time-barred. 
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 Moreover, Defendant has not demonstrated prejudices by the amendment.  A trial date 
has not been set.  A court, at any time before or after commencement of trial, may allow an 
amendment to a pleading in furtherance of justice. (Code Civ. Proc., § 576.) 
 

  

10.  TIME:  9:00   CASE#: MSC15-01812 
CASE NAME: BHAVINDHU VS. WINDSOR CAPITAL 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY WINDSOR CAPITAL GROUP, INC. 
* TENTATIVE RULING: * 
 
             Defendant Windsor Capital Group, Inc.’s Motion for Summary Adjudication is granted 
in part.   
            “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  Summary judgment is granted 
when a moving party establishes the right to the entry of judgment as a matter of law. (Code 
Civ. Proc., § 437c, subd. (c).) From commencement to conclusion, the party moving for 
summary judgment bears the burden of persuasion that there is no triable issue of material fact 
and that he is entitled to judgment as a matter of law. Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 850. 
 
 After nearly 20 years of employment, Plaintiff Art A. Bhavindhu, a Banquet Supervisor, 
was terminated because he took two boxes (allegedly empty) and some ice from Defendant’s 
hotel, without permission. Additionally, in taking the items, Plaintiff exited the hotel through an 
unapproved door for employees.  Plaintiff alleged his termination was retaliatory for his 
complaining about unlawful wage practices.  
 
 Defendant moves for summary judgment on Plaintiff’s First, Second, and Third Causes 
of Action because Plaintiff cannot rebut the legitimate, non-discriminatory, non-retaliatory 
reasons for his termination.   
 
1st C/A—Employment Discrimination and Retaliation in Violation of Labor Code § 1102.5 
 
 Plaintiff alleges Defendant wrongfully and unlawfully retaliated against him for 
complaining about Defendant’s unlawful wage practices on two occasions.  First, Plaintiff 
complained about the deduction of the staff’s paycheck for alleged overpayment in March of 
2015.  The second complaint came in April of 2015. Defendant’s manager Mr. Chavez’s refused 
to pay all hours associated without an out-of-area meeting. 
   
 California has adopted the three-stage burden-shifting test established by the United 
States Supreme Court in McDonnell Douglas Corp. v. Green (1973) 411 U.S. 792.  The 
elements of a section 1102.5(b) retaliation cause of action require that (1) the plaintiff establish 
a prima facie case of retaliation, (2) the defendant provide a legitimate, nonretaliatory 
explanation for its acts, and (3) the plaintiff show this explanation is merely a pretext for the 
retaliation. (Patten v. Grant Joint Union High School Dist. (2005) 134 Cal.App.4th 1378, 1384.)  
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 A. Establishment of Prima Facie Case 
 
 To establish a prima facie case of retaliation a plaintiff must show (1) he engaged in a 
protected activity, (2) his employer subjected him to an adverse employment action, and (3) 
there is a causal link between the two. (Mokler v. County of Orange (2007) 157 Cal.App.4th 121, 
138.)  Defendant moves for summary adjudication on the ground that Plaintiff cannot establish 
the prima facie case.  Defendant argues Plaintiff cannot show any causal connection between 
any complaint raised and his termination, as a matter of law, because Mr. Adair, the General 
Manager at the Marriott Walnut Creek, was unaware of his wage complaints at the time he 
terminated Plaintiff. 
 
 Plaintiff submitted evidence that raises a triable issue of fact as to whether Mr. Adair was 
aware of Plaintiff’s wage complaints.  Ms. King-Lopez, Human Resources, testified Mr. Adair 
was really upset and personally instructed her to correct an alleged $15,000 in overpayments 
related to the Plaintiff’s wage complaint. Mr. Adair even left voicemail messages for all twenty-
seven employees, related to the wage deduction complaint. (Plaintiff’s SS# 131.)    
 
 Next, Plaintiff submitted evidence Mr. Adair gave conflicting testimony during his 
deposition regarding Plaintiff’s travel time complaint.  In the morning, Mr. Adair testified that he 
remembered Plaintiff’s complaint and thought about paying Plaintiff for the time himself.  (PSS# 
129.)  Later that day, he testified that he did not remember that testimony and that he did not 
know about the travel time complaint until this lawsuit was filed.  (Id.) 
 
 As a result, there are question of fact as to whether Mr. Adair was aware of Plaintiff’s 
wage complaints at the time of the termination.    
  
 B. Defendant’s Legitimate, Non-Retaliatory Reason for Termination 
 
 Defendant argues it has proffered a legitimate reason for Plaintiff’s termination.  
Defendant submits that it is beyond dispute Plaintiff removed company’s assets without 
management approval, through an unapproved exit.  Plaintiff was terminated following his own 
admissions that he violated company policy when he took company ice and boxes, without 
management consent, through a door a non-designated door. (UMF Nos. 20, 21, 23, 25, 26, 
27.)    
 
           In support of Defendant’s legitimate reason, Defendant submitted Mr. Adair’s Declaration, 
which states: “Throughout my tenure with the Hotel, it has always been the policy of the hotel 
that employees required permission from management to remove any Windsor property from 
the building.”  (Adair Decl., ¶4.)  However, the only written policy submitted in support of the 
motion is found in Exh. B in Defendant’s Compendium of Exhibits.  Exhibit B is a memorandum 
addressed to all associates.  The only written statement that comes close to Mr. Adair’s 
declaration is “Item 4. Right to Inspect Packages.  Management reserves the right to question 
employees who bring into or remove from the Hotel any packages or backpacks.  Packages 
may be inspected if it is determined that this is a necessity to do so.”  
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 Defendant has not submitted as evidence the hotel’s policy that explicitly states   
employees must obtain permission from management to remove any Windsor property from the 
building.  Plaintiff submitted evidence that raises a question of fact as to whether the “policy” 
was strictly enforced as Defendant maintains.  Plaintiff’s supervisor, Mr. Khatemi, testified that 
he was aware that people took empty boxes and ice.  In his deposition, he stated, “Every time 
they taking any I always tell them let me know you are taking something, do not just take things.  
But other department, when they take, I do not ask them.”  (Khatemi Depo., 40:17-20.)  
Defendant maintains that this was a strict company policy, but it was apparently not enforced 
across the board.  
 
 As to the taking of ice, Plaintiff declares that first asked his supervisor, Matt Khatemi if he 
could take some home.  Khatemi said “yes.” (Bhavindhu Decl., ¶7)  Plaintiff testified that Mr. 
Khatemi told him to just go ahead and take it at any time he wanted.  Plaintiff claims he was 
never told he had to ask special permission each and every time.  He observed many other 
employees taking ice.  (Bhavindhu Decl., ¶8) Mr. Khatemi testified that Plaintiff took ice every 
summer for his dogs dating back to 2000. (Khatemi 37:24-38-19.)   
 
 Given that Defendant has not produced the hotel policy’s showing that employees must 
obtain permission before removing any property from the hotel each and every occasion, this 
testimony raises a question of fact as to whether Plaintiff had permission to take the ice.     
 
 C.  Legitimate Reason Pretextual 
 
  In some cases, temporal proximity between protected activity and an adverse 
employment action can by itself constitute sufficient circumstantial evidence of retaliation in 
some cases. See Villiarimo v. Aloha Island Air, Inc., 281 F.3d 1054, 1065 (9th Cir. 2002).  
 

In the classic situation where temporal proximity is a factor, an employee has 
worked for the same employer for several years, has a good or excellent 
performance record, and then, after engaging in some type of protected activity—
disclosing a disability—is suddenly accused of serious performance problems, 
subjected to derogatory comments about the protected activity, and terminated. 
In those circumstances, temporal proximity, together with the other evidence, 
may be sufficient to establish pretext. 
 

(Arteaga v. Brink's, Inc. (2008) 163 Cal.App.4th 327, 353-354.)    
 
  Here, Plaintiff submitted that he had nearly twenty of years of excellent performance 
and praise.  (PSS # 122-125.) Then a couple of months after he complained of unlawful wage 
practices, he was terminated for taking two “empty” boxes and ice.   
  
 Given the temporal proximity and other evidence, there is a question of fact as to 
whether Defendant’s non-retaliatory, non-discriminatory reason was pretext for retaliation.  
Plaintiff submitted evidence that employees were welcome to take boxes placed in front of the 
housekeeping department that were left over from meetings. (PSS #132.)  Defendant has never 
alleged that anything was reported stolen around the time Plaintiff took the ice and boxes.  
(PSS# 134.)   Human Resource Administrator, Ms. King-Lopez testified that she could not 
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remember any other employee ever being fired without warning for not following such a policy or 
procedure.  (PSS# 138.)   
 
 Plaintiff has submitted evidence that raises a triable issues of fact as to whether 
Plaintiff’s termination was retaliatory for his wage complaints.  Therefore, Defendants motion for 
summary adjudication of the first cause of action is denied. 
 
2nd C/A--Discrimination Based on Race, Ethnicity and Age in Violation of FEHA 
 
 Defendant moves for summary judgment as to this cause of action because Plaintiff 
cannot establish a prima facie case for his race/ethnicity and/or aged discrimination cause of 
action.  Plaintiff cannot show that he suffered any adverse employment action on the basis of 
race, ethnicity, or age.  By Plaintiff’s own admission, he bases his discrimination cause of action 
only on the actions of Mr. Chaves and Mr. Angelo—not Mr. Adair.  As such he cannot establish 
any connection between his protected categories of race, ethnicity, or age and his termination. 
  
            Defendant argues Plaintiff cannot meet his high burden. Plaintiff has admitted that not a 
single manager with Defendant, including Eddie Adair, ever made any derogatory comment 
regarding his age or race/ethnicity.  (UMF No. 8, 11, 14, 10, 30.)  Furthermore, he has not put 
forth, or even attempt to allege, a single piece of direct evidence regarding a discriminatory or 
retaliatory animus on the part of Defendant.    
 
 In the Opposition Plaintiff specifically stated that the 2nd cause of action for race, 
ethnicity, and/or age discrimination was not being opposed.   
 
 As to the 2nd Cause of Action, the motion for summary adjudication is granted. 
 
3rd C/A—Wrongful Termination in Violation of Public Policy  
   
            Plaintiff alleges Defendant’s termination of Plaintiff’s employment contravene well-
established public policy as embodied in Labor Code § 1102.5 and California common law.  
Defendant moves for summary judgment on the ground Plaintiff’s wrongful termination in 
violation of public policy claim is deficient.   
 
 As discussed above, Plaintiff submitted evidence to raise a triable issue of fact as to his 
retaliation cause of action under Labor Code § 1102.5.  Defendant has not met its burden of 
demonstrating the First or Third Causes of Action fail as a matter of law. 
 
Plaintiff’s Objection to Evidence 
Objection No. 1—Sustained in part.  Lacks foundation as to what was in the video. 
Objection No. 2—Overruled. 
Objection No. 3—Sustained.  Vague and ambiguous as to “specific recollection” 
Objection No 4—Sustained.  Mischaracterizes the complaint. Plaintiff alleged other adverse 
actions. 
 
Defendant’s Evidentiary Objections 
Objections 1-10—Overruled. 
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Objection 11—Overruled in part, sustained in part.  Hearsay as to Khatemi’s response. 
Objections 12-17—Overruled. 
Objection 18—Overruled. Hearsay, but not submitted for truth of matter asserted in the 
 statement.   
Objection 19—Sustained in part. Hearsay as to Mr. Chaves’ response. 
Objection 20-25—Overruled. 
Objection 26—Sustained.  Hearsay. 
Objection 27—Overruled. 
Objection 28—Sustained.  Hearsay. 
Objection 29—Sustained.  Opinion and argumentative. 
 

  

11.  TIME:  9:00   CASE#: MSC16-00152 
CASE NAME: MOON JOO LEE VS. R. KENNETH BAUER 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of CHAMBERS 
FILED BY DAVID TOMMY JANG 
* TENTATIVE RULING: * 
 
Continued by the Court to March 8, 2017 at 9:00 a.m. in Department 9.  
 

  

12.  TIME:  9:00   CASE#: MSC16-00152 
CASE NAME: MOON JOO LEE VS. R. KENNETH BAUER 
HEARING ON MOTION FOR AN ORDER STAYING LITIGATION PENDING APPEAL 
FILED BY JOONG Y IM 
* TENTATIVE RULING: * 
 
Continued by the Court to March 8, 2017 at 9:00 a.m. in Department 9. 
 

  

13.  TIME:  9:00   CASE#: MSC16-00152 
CASE NAME: MOON JOO LEE VS. R. KENNETH BAUER 
HEARING ON JOINDER IN MOTION FOR ORDER STAYING LITIGATION 
FILED BY ARTHUR C. CHAMBERS 
* TENTATIVE RULING: * 
 
Continued by the Court to March 8, 2017 at 9:00 a.m. in Department 9. 
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14.  TIME:  9:00   CASE#: MSC16-01339 
CASE NAME: LAGAYA VS. KLEIN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of LAGAYA 
FILED BY SCIENTIST SOLUTIONS EVENTS, INC. 
* TENTATIVE RULING: * 
 
Continued to 4/5/17 at 9:00 a.m. in Dept. 9. 

 

15.  TIME:  9:00   CASE#: MSC16-01867 
CASE NAME: GUPTA VS. BANK OF AMERICA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BANK OF AMERICA, N.A., et al. 
* TENTATIVE RULING: * 
 
 The Court sustains defendants’ general demurrer to the entire Complaint, with one 
opportunity to amend.  (Code Civ. Proc., § 430.10, subd. (e).)  Plaintiffs shall file and serve any 
further amended complaint, in strict compliance with the conditions imposed below, on or before 
March 21, 2017.  
 
 The demurrer is sustained on the grounds stated in defendants’ opening and reply 
memoranda: the Complaint as currently pleaded is barred by the statute of limitations, and it 
fails to state a viable cause of action.  The Court has given leave to amend in an abundance of 
caution, because this is the first contested challenge to plaintiffs’ legal theories.  Any further 
amended complaint shall strictly comply with the following conditions on leave to amend: 
 
 Limitation on Scope.  Plaintiffs shall not add any new defendants or any new causes of 
action, without leave of court after a noticed motion.  (See, Harris v. Wachovia Mortgage, FSB 
(2010) 185 Cal.App.4th 1018, 1022-23.) 
 
 CCP Section 128.7.  Plaintiffs are now on notice of the pleading defects identified in 
defendants’ demurrer.  When deciding whether to amend some or all of the existing causes of 
action, plaintiffs and their counsel shall bear in mind the duty imposed by section 128.7 of the 
Code of Civil Procedure, subdivisions (b)(1), (b)(2), and (b)(3). 
 
 Attorney Declaration.  Plaintiffs shall file and serve, along with any further amended 
complaint, a separate declaration signed by plaintiffs’ counsel.  Attached to this declaration shall 
be a ‘redlined’ copy of the further amended complaint.  This redlined copy shall show all 
amendments to the original Complaint in the following manner: deleted language shall be shown 
in ‘strike-through’ text, and added language shall be shown in shaded, bold, or underlined 
text.  Plaintiffs’ counsel shall be prepared to explain, in plaintiffs’ opposition to any renewed 
demurrer, how the highlighted amendments cure the pleading defects identified in defendants’ 
current demurrer.  If plaintiffs fail to timely file and serve this declaration, defendants may apply 
to the Court for an ex parte order striking the further amended complaint and entering judgment 
in defendants’ favor.  In that event, defendants shall provide the Court with a proposed judgment 
separate from any corresponding order. 
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16.  TIME:  9:00   CASE#: MSC16-01885 
CASE NAME: GOURIAN VS. RECONTRUST 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of GOURIAN 
FILED BY RECONTRUST COMPANY, N.A, et al. 
* TENTATIVE RULING: * 
 
 The Court sustains the demurrer to the entire First Amended Complaint, with one last 
opportunity to amend.  Plaintiff shall file and serve any further amended complaint, in strict 
compliance with the conditions imposed below, on or before March 21, 2017. 
 
 The Court has treated the demurrer as functionally unopposed.  Plaintiff filed her 
opposition memorandum three court days late, without excuse.  (Code Civ. Proc., § 1005, 
subd. (b).)  Further, the memorandum is over 10 pages, but does not include a table of contents 
or a table of authorities.  (See, Cal Rules of Court, rule 3.1113, subd. (f).)  Finally, the Court 
would not have considered the merits of the First Amended Complaint in any event, because 
the exhibits to that pleading are not tabbed.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).  
See also, Local Rule 3.42, subd. (3).) 
 
 The Court has given leave to amend in an abundance of caution, because this is the first 
contested challenge to plaintiff’s legal theories.  Any further amended complaint shall strictly 
comply with the following conditions on leave to amend: 
 
 Limitation on Scope.  Plaintiff shall not add any new defendants or any new causes of 
action, without leave of court after a noticed motion.  (See, Harris v. Wachovia Mortgage, FSB 
(2010) 185 Cal.App.4th 1018, 1022-23.) 
 
 CCP Section 128.7.  Plaintiff is now on notice of the pleading defects asserted in 
defendants’ demurrer.  When deciding whether to amend some or all of the existing causes of 
action, plaintiff and plaintiff’s counsel shall bear in mind the duty imposed by section 128.7 of the 
Code of Civil Procedure, subdivisions (b)(1), (b)(2), and (b)(3). 
 
 Attorney Declaration.  Plaintiff shall file and serve, along with any further amended 
complaint, a separate declaration signed by plaintiff’s counsel.  Attached to this declaration shall 
be a ‘redlined’ copy of the further amended complaint.  This redlined copy shall show all 
amendments to the First Amended Complaint in the following manner: deleted language shall 
be shown in ‘strike-through’ text, and added language shall be shown in shaded, bold, or 
underlined text.  Plaintiff’s counsel shall be prepared to explain, in plaintiff’s opposition to any 
renewed demurrer, how the highlighted amendments cure the pleading defects asserted in 
defendants’ current demurrer.  If plaintiff fails to timely file and serve this declaration, defendants 
may apply to the Court for an ex parte order striking the further amended complaint and entering 
judgment in defendants’ favor.  In that event, defendants shall provide the Court with a proposed 
judgment separate from any corresponding order. 
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17.  TIME:  9:00   CASE#: MSC16-02227 
CASE NAME: BHAK VS. KIM 
HEARING ON DEMURRER TO COMPLAINT of BHAK 
FILED BY AESOON KIM, YOUNG IL KIM 
* TENTATIVE RULING: * 
 
Defendants’ demurrer to the First Amended Complaint is overruled.  The material terms of the 
purchase – the seller, the buyer, the property to be purchased, and the sale price – are 
contained in the Addendum included in Exhibit A.  Because the Addendum contains the terms 
material to the purchase of the subject property, plaintiff has pleaded a legally sufficient claim for 
breach of contract, and a legally sufficient basis for specific performance. 
 

  

18.  TIME:  9:00   CASE#: MSC16-02389 
CASE NAME: MARTINEZ VS. CARVALHO 
HEARING ON DEMURRER TO COMPLAINT of MARTINEZ 
FILED BY CHRIS CARVALHO, et al. 
* TENTATIVE RULING: * 
 

Defendants’ demurrer is overruled.  Defendants shall file and serve their Answer to the 
Complaint on or before March 15, 2017.  The basis for this ruling is as follows. 

 
Background 
 
This is an action for declaratory and equitable relief to set aside a default and default 

judgment in a prior action between the parties, Contra Costa County Case No. L12-04643 (the 
“debt collection action”).  In that action, one of the defendants here, Chris Carvalho, was the 
plaintiff and plaintiff here, Martinez, was the defendant.  Carvalho was suing Martinez for legal 
fees owed to the other defendant here, the law firm of Gagen, McCoy, McMahon, Koss, 
Markowitz & Raines (“Gagen”).  Gagen provided services to Martinez in 2005 concerning an 
employment dispute with the Hollister School District.  (Complaint, ¶ 12.)  Defendants now 
demur, arguing the complaint fails to state a cause of action. 

 
The court treats a demurrer as admitting all material facts properly pleaded, but not 

contentions, deductions or conclusions of fact or law.  The court may also consider matters 
which may be judicially noticed.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)   The court may 
consider only those matters that appear on the face of the complaint or of which the court may 
take judicial notice.  (Rea v. Blue Shield of California (2014) 226 Cal. App. 4th 1209, 1223.)  
Accordingly, the court is not permitted to consider anything in the McCoy Declaration other than 
paragraphs 8 and 9.  The court does, however, grant defendants’ request to take judicial notice 
of Exhibit 1 to the Request for Judicial Notice filed 1/23/17, the Judgment filed November 20, 
2012 in Case No. L12-04643.  The court also takes judicial notice of the existence and contents 
of Exhibit 2 to the Request for Judicial Notice, the Proof of Service of Summons, but not of the 
truth of the matters asserted therein.  (See In re Vicks (2013) 56 Cal.4th 274, 314.) 
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The court must overrule a demurrer if the complaint states a cause of action on any legal 
theory.  (Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal. App. 4th 336, 342.) 

 
First and Second Causes of Action 
 
The demurrers to these two causes of action are overruled.  
 
Plaintiff asserts claims for Declaratory Relief (First Cause of Action) and Equitable Relief 

(Second Cause of Action) based on an allegation that the Default and Default Judgment entered 
against her in Contra Costa County Case No. L12-04643 (the “debt collection case”) should be 
set aside.  Plaintiff alleges she is entitled to this relief because she was not served with process 
and had no notice of the debt collection case until she was served with enforcement of judgment 
papers (a request for an order for examination) in 2016.  Rather, process was served at a 
business address that was not plaintiff’s usual place of business.  Defendants argue that 
plaintiff fails to state a cause of action because the place where she was served was her usual 
place of business.   

 
A plaintiff may file an equitable action to set aside a judgment even after the time for 

appeal or for a motion under Code of Civil Procedure section 473 has passed.  (See generally 
8 Witkin, California Procedure, (5th Ed. 2008), Attack on Judgment in the Trial Court, § 215-281, 
pp. 823-826 (hereinafter “Witkin”.)  There is no time limit on such an action.  (Groves v. 
Peterson (2002) 100 Cal.App.4th 659, 670, n. 5.)  A typical situation justifying such an action is 
where the defendant claims she was never properly served with process.  (Witkin, supra, § 224, 
p. 831; see also Lovato v. Santa Fe Internat. Corp. (1984) 151 Cal.App.3d 549, 554 (the stated 
ground may be either the court’s inherent authority, or “extrinsic fraud” – a broad term covering 
a wide variety of fact patterns); Sipe v. McKenna (1948) 88 Cal.App.2d 1001, 1004-1005. 
 

A summons may be served on an individual through personal delivery to the person 
to be served.  (CCP § 415.10.)  In lieu of personal delivery, a summons may be served on an 
individual by “leaving a copy of the summons and complaint at the person's dwelling house, 
usual place of abode, [or] usual place of business. . . .”  (See CCP § 415.20 (b), 416.90.)  
“The term ‘usual place of business’ includes a defendant's customary place of employment as 
well as his own business enterprise.”  (Judicial Council Comment to CCP § 415.20.)  Where 
substituted service is used, there must be strict compliance with the requisite statutory 
procedures.  (Zirbes v. Stratton (1986) 187 Cal.App.3d 1407, 1416.) 

 
A complaint seeking to set aside a default judgment on the ground of lack of service 

must simply allege that the proofs of service of the summons and complaint were false and 
fraudulent and that, as the defendant in the underlying action, the plaintiff in the equitable action 
was never in fact served with the summons and complaint.  (See Sipe, supra.)   

 
Plaintiff has made the required allegation.  (See ¶ 20, 21, 23, 28.)   She has alleged that 

the place where service was effected, 21 W. Laurel Drive, Suite 47, Salinas, California, was not 
actually the usual place of business of plaintiff, a real estate sales person, but rather that of her 
supervising real estate broker, Jeremy Rangel. (¶ 21.)   

 
On a demurrer, the court must generally accept this allegation as true, no matter how 
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unlikely.   (See Del E. Webb v. Structural Materials Co. (1981) 123 Cal.Appl.3d 593, 604.)  
Therefore, the central issue on this demurrer is whether this represents the exceptional case 
where the court may disregard plaintiff’s allegation. 

 
Defendants advance two principal reasons why it is.  First, they argue that plaintiff has to 

work through a single broker, Rangel, and therefore his usual place of business must be hers 
as well.  Second, they argue that plaintiff admitted the Salinas address is her usual place of 
business when she filed certain information with the California Department of Real Estate, 
as reflected on the last page of the exhibits to the complaint. 

 
 Neither argument is persuasive.  Defendants’ first argument is based on a mistaken 
premise – that because a real estate sales person must be supervised by a single real estate 
broker, she must be employed by him and her usual place of business must be his. However, 
defendants have cited no authority holding that a real estate broker and a real estate sales 
person must have an employer/employee rather than principal/independent contractor 
relationship or that, if she is self-employed, a real estate sales person’s “usual place of 
business” must, for purposes of service of process, be her broker’s usual place of business.  
(See B & PC § 10032 (b) (“A real estate broker and a real estate salesperson licensed under 
that broker may contract between themselves as independent contractors or as employer and 
employee, for purposes of their legal relationship with and obligations to each other.”)  An 
argument not supported by authority is deemed to be without foundation.  (Anastos v. Lee 
(2004) 118 Cal.App.4th 1314, 1318.) 
 

Defendants’ second argument is based on an overly favorable interpretation of the 
printout from the Department of Real Estate. The printout does not show that the Salinas 
address was plaintiff’s usual place of business.  To the contrary, it shows her address as being 
in Hollister.  The Salinas information appears only after the lead words in the printout 
“Employing Broker.”  The term Employing Broker is a legal conclusion and ambiguous in light of 
Business and Professions Code section 10032 (b).  The court does not accept legal conclusions 
as true on a demurrer.  (Blank, supra.)  This term may well be on a Department of Real Estate 
template that always uses these same words, even though the actual relationship between any 
given real estate salesperson and her real estate broker is independent contractor and principal 
rather than employee and employer.  At best, the exhibit ambiguously suggests that plaintiff may 
have been employed at the Salinas address.  However, plaintiff’s complaint denies this was her 
usual place of business, and the exhibit does not flatly contradict her.  The court does not 
accept facts in an exhibit attached to a complaint over facts alleged in the complaint if the exhibit 
is ambiguous and can be construed in the manner suggested by the plaintiff.  (See SC 
Manufactured Homes, Inc. v. Liebert (2008) 162 Cal.App.4th 68. 83.)  That is the case here.   

 
For both of these reasons, the court must overrule the demurrer.   
 
Defendants’ other argument are also unpersuasive.  Defendants argue that this case 

constitutes an impermissible collateral attack on the judgment.  Not so.  This type of equitable 
action is considered a permissible direct attack.  (Witkin, supra, § 218, p. 826.) 

 
Defendants also cite various cases on page 4 of their Reply Brief.  All are 

distinguishable.  In Sporn v. Home Depot USA, Inc. (2005) 126 Cal.App.4th 1294, 1300, the 
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court clearly stated that the defendant had been properly served.  Here, whether the service 
was proper is the central issue, and it cannot be resolved on this demurrer.  Similarly, the court 
in Rodriguez v. Cho (2015) 236 Cal.App.4th 742, 749 stated that the defendant in the underlying 
action had presented no evidence to rebut the process server’s declaration of proper service.  
Here, the matter has come up on demurrer rather than in the original action on a motion to set 
aside the default.  Therefore, plaintiff does not need to present any evidence now.  She only has 
to allege that the address where service was effected was not her usual place of business, as 
she has done. 
 
 Third Cause of Action, Violation of the Rosenthal Fair Debt Collection Practices 
Act (the “Act”) 
 
 The demurrer to this cause of action is overruled.  Defendants advance two arguments 
in support of the demurrer to this cause of action.  First, they argue that it represents a collateral 
attack on the judgment.  The court disagrees, for the reasons stated above.  Second, they argue 
that the Act does not apply because this is not a consumer credit transaction.  The acquisition of 
legal services here is alleged to constitute a consumer credit transaction.  The face of the 
complaint and the matters of which the court may take judicial notice do not show otherwise.    
The court must accept plaintiff’s allegation as true on a demurrer.  Defendants provide no 
authority for the proposition that the acquisition of legal services on credit is not a consumer 
credit transaction within the meaning of the Act just because the services relate to “an 
employment matter against the Hollister School District.”  (Complaint, ¶ 12; see also C.C. § 
1788.2 (e) (“The term ‘consumer credit transaction’ means a transaction between a natural 
person and another person in which property, services or money is acquired on credit by that 
natural person from such other person primarily for personal, family, or household purposes); 
Anastos v. Lee, supra, 118 Cal.App.4th at 1318.) 
 

  

19.  TIME:  9:00   CASE#: MSL10-03213 
CASE NAME: CAVALRY VS. WILLIAMS 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY THOMAS WILLIAMS 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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20.  TIME:  9:00   CASE#: MSL13-05761 
CASE NAME: MIDLAND FUNDING VS. EVERHART 
HEARING ON MOTION TO SET CIVIL LIMITED CASE FOR TRIAL 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Unopposed – granted.  The parties shall meet, confer, select the trial date they wish the court to 
set and notify D.9 Clerk by fax or e-mail. 
 

  

21.  TIME:  9:00   CASE#: MSN17-0125 
CASE NAME: PETITION OF ROBIN HOOD FUNDING 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT PAYMENT RIGHTS  /  FILED BY ROBIN HOOD FUNDING, LLC 
* TENTATIVE RULING: * 
 
Appearance required. 
 

ADD-ONS 

22.  TIME:  9:00   CASE#: MSC16-00152 
CASE NAME: MOON JOO LEE VS. R. KENNETH BAUER 
HEARING ON FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by the Court to March 8, 2017 at 9:00 a.m. in Department 9.  
 

 

23.  TIME:  9:00   CASE#: MSN16-2355 
CASE NAME: MATTER OF J. NEVILLE 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY PEACHTREE SETTLEMENT FUNDING, LLC 
* TENTATIVE RULING: * 
 
Appearance required. 
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24.  TIME:  9:00   CASE#: MSN17-0137 
CASE NAME: ROCKETSHIP VS. MT DIABLO 
HEARING ON PETITION FOR WRIT OF MANDATE & DECLARATORY RELIEF 
FILED BY ROCKETSHIP EDUCATION 
* TENTATIVE RULING: * 
 
The hearing is continued one last time, to March 8, 2017, at 9:00 a.m., in Department 9.  
The Court has read the declaration of Cheye Calvo filed on February 6, 2017, and understands 
the urgency of the situation, but these are sensitive matters and it is important for the Court to 
conduct a thorough analysis.  The parties shall not file any additional papers in support of or in 
opposition to the petition before March 8.  The Court will issue a substantive tentative ruling on 
the afternoon of March 7, and if that tentative ruling is timely contested, the Court will hear oral 
argument on March 8. 
 

 

 25.  TIME:  9:04   CASE#: MSC14-01795 
CASE NAME: VICTOR DELGADO VS. 24 HOUR FITNESS 
HEARING ON MOTION TO CONTINUE TRIAL 
FILED BY 24 HOUR FITNESS USA INC. 
* TENTATIVE RULING: * 
 
Hearing vacated due to order from ex parte appearance continuing trial filed 2/22/17. 
 

 

 


